IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



IN RE REGISTRATION/APPLICATION OF: 
Albert Charles McNamara 



ATTY DKTNO. P-109009(reissue) 



Patent No. 5,901,641 



GROUP ART UNIT: 



Issued: May 11, 1999 



EXAMINER: 



Title: Baffle for Deep Fryer Heat Exchanger 



TO: BOX REISSUE 

Assistant Commissioner of Patents and Trademarks 
Washington, D.C. 20231 



REISSUE OATH/DECLARATION BY THE INVENTOR 



Dear Sir/Madam: 

As a below named inventor, I hereby declare that: 

My residence, mailing address and citizenship are stated below next to my name. 

I believe I am the original, first and sole inventor (if only one name is listed below) or an 
original, first and joint inventor (if plural names are listed below) of the subject matter which is 
described and claimed in patent number 5,901,641, granted May 11,1 999, and for which a reissue 
patent is sought on the invention entitled Baffle For Deep Fryer Heat Exchanger, the specification 



of which 



1^1 is attached hereto. 
□ was filed on 



as reissue application number 



/ 



and was amended on 



(if applicable) 



1 



I have reviewed and understand the contents of the above identified specification, 
including the claims, as amended by any amendment referred to above. 

I acknowledge the duty to disclose information which is material to patentability as defined 
in37CFR1.56. 

I verily believe the original patent to be wholly or partly inoperative or invalid, for the 
reasons described below. (Check boxes that apply). 

13 by reason of a defective specification or drawing. 

□ by reason of the patentee claiming more or less than he had the right to claim in the 
patent. 

I I by reason of other errors. 

At least one error upon which reissue is based is described below. 
The specification of the original patent failed to explicitly describe holes upon the baffle 
plate (40) through which heating fluid (B) may pass. 
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All errors corrected in this reissue application arose without any deceptive intention on the 
part of the applicant. As a named inventor, I hereby appoint the following attorney (s) and/or 
agent(s) to prosecute this application and transact all business in the United States Patent and 
Trademark Office connected therewith. 



Name(s) 



Registration Number 



MarkH. Miller 
Richard R. Ruble 
Daniel D, Chapman 
William B. Nash 
Thomas Sisson 
Cline H. White 



Registration No. 29,197 
Registration No. 45,720 
Registration No. 32,726 
Registration No. 33,743 
Registration No. 29,348 
Registration No. 45,213 



Correspondence Address: Direct all communications about the application: 



□ Customer Number 



Place Customer Number 
Bar Code Label here 



Type Customer Number Here 



□ Firm or Individual Name 



Jackson Walker L.L.P. 



Address 



1 12 E. Pecan Street, Suite 2100 



City 



San Antonio 



State 



TX 



Zip 



78205 



Country 



U.S.A. 



Telephone 



(210) 978-7700 



Fax (210)978-7790 



I hereby declare that all statements made herein of my own knowledge are true and that 
statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine and imprisonment, or both, under 18 U.S. C. 1001, and that such willful false 
statements may jeopardize the validity of the application, any patent issuing thereon, or any patent 
to which this declaration is directed. 



Full name of sole or first inventor (given name, family name) 
Albert Charles McNamara 
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Tnvpntrvr ' c cimiofiirp 
liivcillUl a bl^XldLUTc W 


Date _ , 

Z.$«Wj OX- 


Residence 

San Antonio, Texas 


Citizenship 
United States 


Mailing Address 

302 Spencer Lane, San Antonio, Texas 78201 


Full name of second joint inventor (given name, family name) 


N/A 




Inventor's signature 


Date 


Residence 


Citizenship 


Mailing Address 


Full name of third second joint inventor (given name, family name) 


N/A 




Inventor's signature 


Date 


Residence 


Citizenship 


Mailing Address 


□ Additional joint inventors are named on separately numbered sheets attached hereto 




Respectfully submitted, 




Jackson Walker L.L.P. 

1 12 E. Pecan Street, Suite 2100 

San Antonio, TX 78205 

Phone: (210)978-7700 

Fax: (210)978-7790 , 




Bv "\ 

MarkH. Miller 
Regis. No. 29,197 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In Re Application Of: § 



Albert Charles McNamara § 

§ 

Patent Number: 5,901,641 § 

§ 

Filed: May 11, 1999 § 

§ 

Title: Baffle for Deep Fryer Heat Exchanger § 



Examiner: 



Attorney Docket No. : P- 1 09009(Reissue) 



Group Art Unit: 



Commissioner of Patents and Trademarks 
Washington, D.C. 20231 



INFORMATION DISCLOSURE STATEMENT 



Applicant files the following Information Disclosure Statement in accordance with 37 CFR 
§ 1 .97 and 1 .98, and MPEP §609. The information disclosure statement submitted herewith is being 
filed within three months of the filing date of the application or date of entry into the national stage 
of an international application or before the mailing date of a First Office Action on the merits, 
whichever event occurs last. 37 CFR 1.97(b). 

On May 1 1, 2001, Ultrafryer Systems, Inc. ("Ultrafryer") filed suit against Pitco Frialator, 
Inc. ("Pitco") in Ultrafryer Sy stems. Inc. v. Pitco Frialator. Inc.. in the United State District Court for 
the Western District of Texas, Cause No.SA01CA0393(HG), asserting that a Pitco gas fryer 
infringed the '641 patent. The precipitating cause of this reissue application is the subsequent 
disclosure to Ultrafryer by Pitco of the prior art identified and discussed in the Information 
Disclosure Statement ("IDS") submitted concurrently herewith. 



On July 27, 2001, two Pitco baffle plates, photos of which are attached to the IDS, were 
provided to Ultrafyer by Pitco. Pitco informs Ultrafyer that these baffle plates were used 
commercially by Pitco in connection with heat exchangers in Pitco deep fryers prior to the '641 
patent's critical date. 

On September 21, 2001, Pitco forwarded the several patent references identified in and 
attached to the IDS. Additionally, Pitco informed Ultrafyer of a baffle plate that "is a Dean fryer 
baffle which Pitco believes has been commercially available for at least 14 years. This baffle is 
understood to be in Dean's decathalon and marathon fryer models." This disclosure is also part of 
the IDS. 

Ultrafryer is promptly bringing these prior art references to the Patent Office's attention via 
the instant Reissue Application. This Reissue Application narrows the issued claims by (1) 
confirming the visual disclosures of the drawings and implicit disclosures of the specification into 
express statements in the text of the specification and, (2) narrowing the claims by including these 
and prior explicit elements from the original drawings and specification to the claims. This is 
precisely what the reissue process is intended to permit. 

To the extent that the disclosures of fryer baffle plates provided to Ultrafryer by Pitco and 
included by Ultrafryer in the IDS represent the state of the baffle plate art in deep fat fryers as of the 
critical date for the instant patent application, these references show that the use of webs, rows of 
webs, tab/hole pairs and tab/hole rows in baffle plates and the other limitations in the reissue 
application claims were not present in the art, were not anticipated, and were not taught by or 



obvious in light of then current such baffle plates used in deep fat fryers or by such baffles that a 
person of ordinary skill in the art of designing baffle plates for heat exchangers contained within a 
deep fryer's vat containing shortening would have referred to in designing such a heat exchanger for 
deep fat fryers. On the contrary, the "new" prior art shows that the then current state of the art of 
heat exchangers for deep fat fryers had room for improvement. 

Indeed, Pitco itself subsequently sought and obtained United States Patent No. 6, 1 96, 1 1 8B 1 , 
Pitco's own '118 patent claims that its invention of holes and tabs in baffle plates for use in heat 
y exchangers in deep fat fryers subsequent to the instant '641 Patent was novel, nonobvious and 
rl ] patentable. Pitco made these precise representations to the United States Patent Office. 

s Additionally attached is a Pitco advertisement for its new Solaris baffle plate, attached as 

if'"! 

Hi Exhibit "D", which is the subject of the underlying patent infringement suit. The advertisement 
J? shows Pitco promoting the substantial improvements made by that baffle plate over prior art heat 
r w exchangers for deep fat fryers. These are both secondary considerations relevant to nonobviousness. 
The lawsuit between Ultrafryer and Pitco Frialator was settled and a stipulated order of dismissal 
was filed with the District Court for the Western District of Texas on November 28, 200 L 

With respect to the claims of the instant reissue application, none of the new art discloses a 
baffle plate with a higher number of tabs 42 at its downstream end than at its upstream end. Further, 
none of the new art discloses tabs or deflectors in a non-symmetrical arrangement. 
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Although the original drawing, Fig. 3, clearly discloses the heating fluid B passing through 
the holes in the baffle plate 40 and holes were implicitly disclosed in the text of the specification as 
being created when "each tab 42 is formed [sic] by cutting plate 40 and bending a portion of plate 40 
outwardly, forming crease 44 at the joint where tab 42 is bent away from plate 40." ('641 patent, 
column 3, lines 44 to 47), the word "holes" as such was not expressly recited in the text of the 
original specification or original claims. Likewise, the existence of "tab/hole pairs," a plurality of 
such tab/hole pairs and of a plurality of webs in each row of tabs were clearly visually, expressly and 
explicitly disclosed in the drawings, and implicitly disclosed in the text of the specification. The 
amendments to the original specification make these disclosures explicit or more explicit and several 
of the claims are narrowed by amendment to include these and other elements. 

Preliminary Statement 

Applicant submits herewith SUPPLEMENTAL information of which he is aware, which he 
believes may be material to the examination of this application and in respect of which there may be 
a duty to disclose in accordance with 37 CFR §1 .56. 

The filing of this information disclosure statement shall not be construed as a representation 
that a search has been made (37 CFR 1.97(g)), an admission that the information cited is, or is 
considered to be, material to patentability or that no other material information exists. 

The filing of this information disclosure statement shall not be construed as an admission 
against interest in any manner. Notice of January 9, 1992, 1135 O.G. 13-25, at 25. 



Statement With Respect To Listing Of Information 
A list of the SUPPLEMENTAL information is set forth in the attached (Section 9) Form 
PTO-1449. Copies of items listed where available are enclosed. 

Explanation Of Listed Information Items 
The patent references attached and identified on PTO-1449 disclose various baffle plates. 
The Examiner's attention is drawn to Fig. 1 3 from the Ashrae Handbook, Fundamentals , page 3.16 
(1993), disclosed to the Examiner in the original patent's IDS and cited by the Examiner in the 
issued patent. Ashrae shows a single line of tabs and holes used to increase turbulence in a flue. 
The Examiner considered this reference, together with the other 15 cited references in the 
Examiner's examination of the original application, in his examination of the issued patent. Thus, 
the Examiner previously considered that single lines of tabs and holes have previously been used in 
heat exchangers and exhaust systems and the like and previously considered that deep fat fryers have 
had baffle plates, which baffle plates were dissimilar from the invented baffle plate. The Examiner 
determined that the differences in the claimed invention as set forth in the claims were patentable 
over that prior art. Applicant respectfully submits that the new prior art cited in this reissue 
application is merely cumulative of the prior art previously considered by the Examiner. 

The following prior art references are disclosed in the concurrently submitted IDS. Segelken, 
U.S. Patent No. 1,056373, RETARDER FOR FLUE-TUBES . Segelken discloses a retarder for 
flues or smoke tubes of steam boilers and discloses ears and openings on a twisted strip for mixing 
gases and to "bring the gases more perfectly in contact with the walls of the flue tubes so that the 
heat units are more completely absorbed thereby." Column 2, lines 48-51. Segelken does not 



disclose (1) rows of ears or openings, (2) webs or rows of webs, or (3) use in heat exchangers 
contained within a deep fryer's vat containing shortening. The direction of flow is only shown 
against obtuse angles of the ears. The disclosure is primarily cumulative to Ashrae. 

Abeli United States Patent No. L496,509, MUFFLER , Abell shows a muffler having within 
it a strip of metal comprising of diaphragm 8 which diaphragm has deflectors 9 and holes 12. Abell 
does not show (1) rows of defectors, (2) webs or rows of webs and (3) use in heat exchangers 
contained within a deep fryer's vat containing shortening. 

Brinen. United States Patent No. 2359.288. TURBULENCE STRIP FOR HEAT 
EXCHANGERS . Brinen provides "means whereby certain well known temperature controlling 
devices for the oil of an internal combustion engine may be more efficiently served or for low 
conductivity fluids such as ethylene glycol." Column 1 , lines 9-13. A metal strip 1 1 in tube 1 0 has 
cut strips 16 and 17 cut [10] from metal strip [11] "the ends [of strips 16 and 17] being slightly wider 
apart than the inside width of the tube [10] so when the strip [11] is pulled into the tube[10], as 
shown in the figures, these ends [18] will lie substantially flat against the sides of the tubes (see 
Figure 5)." Column 2, lines 5-9. "Before the strips [1 1] are pulled into the tubes [10], the interior 
surface of the tube is preferably tinned and under some circumstances, the strip [11] itself is tinned 
so that when it is in position in the tube [10], heat may be applied to the exterior of the tube 
sufficient to bond the ends of the wings [ 1 8] to the walls of the tube [10]; thus to make a better heat 
exchange contact between the strips [16 and 17] and the tubes [19]." Page 2, lines 17-25. A 
described advantage of this structure is that "the strength of the sides of the tubes [is] greatly 
increased." Column 2, lines 52-53. 



Brinen teaches away from leaving a space between the ends of the tabs 42 and tube 16 as 
disclosed and claimed in the instant reissue application. Brinen 5 s strips 16 and 17 are in rows but are 
primarily clustered directly adjacent to each other without webs between the strips in the clusters of 
strips and are shown having a single web per row of strips between the clusters of adjacent strips. 
Brinen does not disclose (1) rows of webs separating bent tabs or (2) state that it is applicable to 
heated air forced through heat exchangers contained within a deep fat fryer's vat containing 
shortening. 

O 

Q O'Brien, United States Patent No. 2,688,986, HEAT EXCHANGER . O'Brien states "This 

C3 invention relates to heat exchange devices for heating or cooling relatively viscous fluids such as oil 

Q 

H employed in lubricating engines and other mechanical devices." Column 1, lines 1-4. O'Brien 
:r! discloses strips 33 within tubes 29 from which "tongues 37 are formed by bending the material of the 

strips 33 laterally between the ends of the slits 38 opposite the end slits 39." Column 3, 71-73. 
fy O'Brien does not disclose webs or rows of tab/hole pairs. O'Brien does not state that it is applicable 

to heated air forced through heat exchangers contained within the deep fat fryer's vat containing 

shortening. 

Schutt United States Patent No. 2,691,991, HEAT EXCHANGE DEVICE . Schutt states 
"This invention relates to devices for exchanging heat between a plurality of fluids and has particular 
relation to heat exchange devices for heating or cooling relatively viscous fluids such as the oil 
employed in lubricating engines and other mechanical devices." Schutt discloses tubes 36 holding 
strips of steel or turbulence members 39. The turbulence members 39 have multiple openings 47 cut 
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from the strip leaving a tongue 48. "An opening 47 is then selected midway between the opposite 
ends of the strip and the tongue 48 is then cut out of this opening ... the strip 46 is then bent double 
midway between the opposite ends ... [so the tongues of one portion of the strip stick out through 
the openings to the other side of the now combined strips] Column 4, lines 18-23. Schutt does not 
disclose webs or rows of tab/hole pairs. Schutt does not state it is directed to building deep fat 
fryers. 

Neveaux, United States Patent No. 4,106,558, DEFLECTOR FOR HEAT EXCHANGER 
O TUBE, ITS MANUFACTURING METHOD AND EXCHANGER COMPRISING SUCH 
DEFLECTORS . Neveaux concerns "a heat exchanger tube is circulated [sic] with a fluid, 

j| « 

i\ sometimes called primary fluid, more often water in the case of an exchanger which is part of a 
p motor vehicle equipment, the heat exchange being adapted to be made between said liquid and a 
O secondary fluid, more often air, which sweeps vanes or blades spaced along the tube . . ." Column 1 , 
□ lines 10-15. Neveaux discloses a deflector "comprising a band or strip the width of which 
corresponds to the diameter of the tube, and one end of which is laterally offset relatively to the body 
of the band or strip, in such a way as to oppose escaping from the tube . . ." Column 1, line 67 - 
page 2, line 3. The deflector has "body 28 is provided [sic] with cuttings or punctures 37 from 
which are issued tongs 38 which, when the deflector is in position in the tube, constitute obstacles 
for the flow of water and force the central obstacles for the flow of water and force the central 
streams of said flow to be directed towards the internal surface 39 of the body 22 of the tube." 
Column 3, lines 6-11. Neveaux does not disclose webs or rows of tab/hole pairs. Neveaux does not 
state that it is applicable to heated air forced through heat exchangers in deep fat fryers. 
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Shulz GB Patent No. 1,042,465 IMPROVEMENTS IN AND RELATING TO FLUID 
GUIDING ARRANGEMENTS FOR PRODUCING TURBULENT FLOW IN A TUBULAR 
BODY. Schulz provides a fluid guiding arrangement having means for producing a turbulent flow 
in a tubular body transversed by a fluid medium, the arrangement comprising an insert element 
which is disposed in the hollow body and which is formed by a sheet metal strip having tongues bent 
out of the sheet metal to project alternatively from opposite sides thereof. The tongues being 
disposed so as to follow one another closely part of their cut edges having a shape conforming to that 
of the wall of the hollow body and lying in contact with the said wall. See page 1, lines 76-80, and 
page 2, lines 1-8 of the 4 465 patent. 

Schulz teaches away from having a space between the ends of the tabs 42 and tube 16 as 
disclosed and claimed in the instant reissue application. Schulz does not disclose webs, rows of 
tab/hole pairs, or multiple columns of tab/hole pairs. 

Kuhne, DE Patent No. 8,507,002, describes: 

The fi 002 patent describes semicircular lobes (halbkreisformige Lappen) on 
either side of the long axis (langsachse) of a metal strip (Blechstreifen) 
where the folded out (darauffolgenden)(apparently at right angles but I can't 
see where he specifies) lobes make an angle of 28 degrees with the long 
axis. This is put in a flue tube (rauchrohr) to increase efficiency through 
turbulence (verbesserung des wirkungsgrades durch Tubulenz des 
Rauchgases) and minimize the worsening of the heat exchange through dirt 
collection on the inner wall (Verschlechetrung des Warmeuberganges durch 
Schmutzablagerungen an der Rohrinnewand zu vermindern). 



Kuhne does not disclose rows of tabs, rows of tab/hole pairs, or webs as required in the 
instant reissue application. 

Pitco Baffle Plates . Photos of Pitco baffle plates provided to Ultrafryer by Pitco on July 27, 
2001 , which Pitco asserted had been used commercially by Pitco in connection with heat exchangers 
in deep fryers prior to the '641 Patent's critical date, are attached as Exhibits "A" and "B". Neither 
Pitco baffle plate has holes or tabs punched out of the baffle plate. The Pitco baffle plates appear to 
work by deflecting hot air from the outer surface of a few tabs. There is no teaching of webs, rows 
of webs, tab/hole pairs or tab/hole rows or the use of substantial numbers of the same. 

Dean Fryer Baffle . The disclosure provided by Pitco on September 21, 2001 to Ultrafryer 
and identified as a Dean Fryer Baffle, photos of which are attached as Exhibit "C" which Pitco 
believes has been commercial available for at least 14 years is attached to the IDS. The Dean Baffle 
does not have, tab/hole pairs, or tab/hole rows, webs between tabs or rows of webs between tabs. 
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Identification Of Person Making This DPS 
The person making this statement is the attorney who signs below on the basis of information 
supplied by the inventor. 

Date: // *7 / ^ 1 



JACKSON WALKER L.L.P. 
112 E. Pecan Street, Suite 2100 
San Antonio, Texas 78205 
(210) 978-7700 



Mark H. Miller, Regis. No. 29,197 



CERTIFICATE OF EXPRESS MAILING 

I hereby certify that this paper (along with any paper referred to as being attached or enclosed) is 
being deposited on the date shown below with the United States Postal Service, as Express Mail Post 
Office to Addressee (37 CFR 1.10), Mailing Label No ^/ Y ^ pyog /s< addressed to the 
Commissioner of Patents and Trademarks, Washington, D.C. 2023 1 . 



Date: ^MrWtO/^j Sj^COZ- 
Carolyn J.fiill 
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Form PTO-1449 (Modified) 
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(Modified) Patent & Trademark Office 
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P-l 09009 (Reissue) 
IN THE UNITED STATES PATEIST AND TRADEMARK OFFICE 

In Re Application Of: § 
Albert Charles McNamara § 

§ 

Patent No. 5,901,641 § 

§ 

Issuedi May 11, 1999 § 

§ 

Title; Baffle for Deep Fiyer Heat Exchanger § 

DECLARATION OF ALBERT MCNAMARA 

1, My name is Albert McNamara. I am the inventor and named patentee in United 
States Patent No. 5,901,641, entitled Baffle for Deep Fryer Heat Exchanger (the "'641 Patent"). 

2. I received a Bachelor of Science degree in electrical engineering from Rice 
University in 1961, and a Masters of Business Administration from the University of Texas in 1984. 

3- I have worked in the field of designing heat exchangers for deep fet fryers for the past 
seven years, as Director and subsequently, since 1999, as Vice President of Engineering and 
Manufariming of Ultrafiyer Systems. As a result, I feci that I am qualified to design heat 
exchangers for a variety of deep fat fryers. 

4. I submitted the best prior art references to the United States Patent Office of which I 
was aware of at the time when I submitted the patent application leading to the '641 Patent, 

5, I have reviewed the references attached to the Information Disclosure Statement filed 
together with the Reissue Application for the '641 Patent As a designer of heat exchangers for deep 
fat fryers and improvements to deep fee fryera, on November 2 f 1998, 1 was not aware of these 
references and I did not know to look tor these references for the purpose of designing a more 
efficient heat exchanger for a deep fat fryer. Based on my experience as a designer of heat 
exchangers for deep fat fryers 1 believe 1hat a designer of heat exchangers and other improvements 
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123003 



for deep fat firycrs of ordinary skill in the art, if tasked with the job designing amore efficient onheat 
exchanger for a deep fat fryer on November 2, 1998> would not have looked for these references. 



I heirbyjicclai^Jiwt^llsMsineiits made herein of njy own knowledge axe true and that all 
statements made on information and belief are believed to be true- and further that these statements 
were made -with the knowledge that willful false statements and the like so made are punishable by 
fme or imprisonment ar both, under Section 1001 of Title 18 of the United States Code and that 
such willful false statements may jeopardize the validity of the application or any patent issued 
thereon.. 



DECLARATION 



Respectfully submitted. 




Date: 



1 VBB *2- 
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